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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA
GAINESVILLE DIVISION

SABAL TRAIL TRANSMISSION, LLC,

Plaintiff,

V. Consolidated Case No.:
1:16-cv-063-MW-GRJ

REAL ESTATE, et al.,

Defendants.
/

DEFENDANTS’ AMENDED RESPONSE TO
SABAL TRAIL’S MOTION FOR PARTIAL SUMMARY JUDGMENT

Defendants jointly and respectfully request this Court enter an Order
denying the Motion for Partial Summary Judgment (“Motion”) filed by Plaintiff
Sabal Trail Transmission, LLC (“Sabal Trail”), and in support state:

L. Summary of Argument’

Despite Sabal Trail’s efforts to complicate and confuse the issue by citing
strings of irrelevant case law while curiously omitting strings of relevant case law,
the answer is clear. Under a long line of federal circuit and district court cases
spanning from 1980 to 2016, while the source of the condemnation power given to
Sabal Trail under the Natural Gas Act (“NGA”) is federal, it is the substantive law

of the state that is to be adopted as the appropriate federal rule for determining the

" This summary provides an overview of the contents of this Response. For ease of reading, it does
not contain legal citations. All citations appear in the body of this Response.
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amount of compensation.

Sabal Trail’s Motion paints the misleading picture that only one federal
circuit court has addressed this issue. However, three federal circuit courts have
addressed this issue and agree that state substantive law applies in condemnation
proceedings under the NGA. Not a single federal circuit court has held otherwise.
Also, Sabal Trail’s Motion mentions only two federal district court cases (out of
the District Court of Maryland and the Middle District of Pennsylvania), both of
which happen to support its position. Sabal Trail conveniently fails to mention
that, in addition to the four circuit court cases that disagree with those two isolated
cases, at least eleven other federal district courts also disagree — including the

Southern District of Florida.> Moreover, Sabal Trail fails to note that its District

of Maryland case conflicts directly with another 4th Circuit district court case out
of the Northern District of West Virginia.

Sabal Trail urges this Court to rule contrary to the overwhelming majority of
federal courts and to ignore a binding Fifth Circuit case from 1980 in which the
Fifth Circuit held that state substantive law provides the federal law for
determining compensation under the Federal Power Act (“FPA”). While Sabal

Trail makes an illogical attempt to distinguish the FPA from the NGA, only five

? Sabal Trail’s claim this is an issue of first impression in this Circuit that is inaccurate. The
Southern District of Florida considered whether state substantive law applied to condemnations
under the NGA, held that it did, and awarded attorneys’ fees and costs as part of full compensation.
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years after its FPA decision, the Fifth Circuit extended its holding from the FPA
case to apply to the NGA. Understandably, Sabal Trail buries this case in a
footnote. Adopting the Fifth Circuit’s analysis, the Sixth Circuit later agreed that
state substantive law provides the appropriate measure of compensation in NGA
condemnations. In so doing, the Sixth Circuit rejected Sabal Trail’s contention
that the NGA and FPA are “critically different.” Rather, the Sixth Circuit went to
great lengths to compare the language, purpose, and legislative history of the FPA
and the NGA and found them to be effectively identical.

Rather than address cases that are actually applicable, Sabal Trail cites to
irrelevant cases that stand for basic legal principles with which Defendants do not
disagree. For example, Sabal Trail relies most heavily on United States v. Miller, a
U.S. Supreme Court case from 1943. Miller is easily distinguishable as it involved
a taking by the United States government and had nothing to do with private entity
licensees under the FPA or NGA. In fact, the Miller case has been specifically
addressed and distinguished in the cases that hold state substantive law applies to
compensation under the NGA. A majority of the cases cited in Sabal Trail’s brief
deal with takings by the United States government itself under entirely different
condemnation situations such as interstate highways, army bases, and airfield

leases.” As set forth in cases specific to the NGA and FPA, Sabal Trail’s general

3 See Sabal Trail’s citation to the following inapplicable cases dealing with takings by the U.S.
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federal condemnation cases are inapposite, because there is an important
distinction between condemnations carried out by for-profit, private licensees
versus the United States government.

To support its argument that this Court has no authority to award fees, even
if state substantive law applies, Sabal Trail cites a string of cases, which merely
recite the American Rule that fees are not generally awardable in the absence of a
legal or contractual basis, and that the NGA has no attorney’s fee provision.
Defendants agree. However, those cases are irrelevant. Because fees and costs are
irrefutably a part of the measure of full compensation in Florida, this Court is
authorized to award the same. Sabal Trail admits that under Florida law, attorney
fees and costs are not a matter of procedure. Rather, they are, and always have
been, part of the substantive requirement for compensation under the Florida
Constitution and Florida common law. Despite this recognition, Sabal Trail misses
the important distinction between substantive law and procedural law.

While federal procedure applies to cases arising under the NGA, it is state
substantive law that applies to the correct measure of compensation. If fees and
costs were merely a matter of procedural law in Florida — and not part of the

measure of full compensation — they would not be awardable in cases before this

Government for army bases, airfield leases, and interstate highways: United States v. 93.970 Acres,
360 U.S. 328, 332-33 (1959); U.S. v. 434 Acres, 792 F.2d 1006 (11th Cir. 1986); City of Pleasant
Ridge v. Romney, 169 N.W. 2d 625 (Mich. 1969).
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Court. But, here, as both parties recognize, under Florida substantive law,
attorneys’ fees and costs are part of the actual measure of full compensation. They
are, therefore, a required part of the compensation to be paid by Sabal Trail.

II. Argument

A.  The Vast Majority of Federal Courts Agree that State Substantive Law
Applies

(i) Binding Fifth Circuit Precedent Supports Defendants’ State Substantive Law
Argument

Sabal Trail “buries the lead” by not citing the most on-point federal circuit
court case related to this issue until page 22 of its Motion. Georgia Power v.
Sanders, 617 F.2d 1112 (5th Cir. 1980)(en banc).4 In Sanders, a Federal Energy
Regulatory Commission (“FERC”) licensee was exercising the power of eminent
domain in federal court pursuant to the FPA. The situation here is analogous
where Sabal Trail, as a FERC licensee, is exercising the power of eminent domain
in federal court pursuant to the NGA. The Fifth Circuit held that federal law was
the source of the eminent domain power, and federal law must be applied to
determine just compensation. Id. at 1115. However, since the FPA did not specify
the appropriate rule of decision, the federal court was to decide whether to apply

federal common law or state law as the applicable federal rule. The Fifth Circuit

* Decisions of the Fifth Circuit issued before October 1, 1981, are binding precedent in the Eleventh
Circuit. Bonner v. City of Pritchard, 661 F.2d 1206, 1207 (11th Cir. 1981)(en banc). The Eleventh
Circuit cannot overrule a binding Fifth Circuit case unless it is sitting en banc. See id. at 1212; see
also, Flowers v. United States, 764 F.2d 759, 761 (11th Cir. 1985)(“This panel may not disregard
binding precedent absent an intervening Supreme Court or en banc circuit decision.”).
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engaged in a detailed analysis and review of numerous U.S. Supreme Court
decisions that engaged in a weighing of interests to determine whether federal or
state law should apply in various situations. The Court relied most heavily on
United States v. Kimbell Foods, 440 U.S. 715 (1979), which notably post-dates the
United States v. Miller case upon which Sabal Trail relies. Id. at 1116-1118. The
Fifth also looked to the legislative history behind the FPA and found no
congressional intent that federal common law, and not state law, should supply the
federal rule in determining compensation.

The Fifth then considered whether the application of state substantive law
would frustrate federal objectives. Finally, it examined the relative strength of the
state’s interests in having its substantive law apply as compared to the federal
government’s interests under the FPA. Based on its analysis, the Fifth Circuit
held: “the interests of the United States in the determination of the amount of
compensation a private licensee must pay a landowner in a condemnation
proceeding under Section 21 [of the FPA] are not sufficient to warrant
displacement of state law on that issue.” Id. at 1118.

The Court specifically considered and distinguished the Miller case upon
which Sabal Trail relies. Id. at 1120 (although federal rules have been applied to
the determination of just compensation in federal condemnation cases where the

United States is the party condemning and paying for the land, we do not deem
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those decisions controlling since this case arises in the context of a Section 21
proceeding by a licensee where the nature of the federal interests involved differs
markedly from the nature of the federal interests involved where the United States
1s the condemnor). As with licensees under the FPA, licensees under the NGA,
such as Sabal Trail, are private, for-profit corporations.’” As discussed further
below, the FPA and NGA were largely enacted for regulatory purposes to protect
consumers. The amount of compensation billion-dollar private corporations have
to pay property owners was not chief among the federal policy considerations
under either of these acts. Rather, as noted by the Fifth Circuit, if it were the
United States government condemning property and paying for the compensation,
the result might be different.

In Sanders, as here, the issue was the amount of compensation owed. Under
Georgia substantive law, property owners would be entitled to higher
compensation than they would be if federal common law governed compensation.
The Court ultimately found the application of state law to the “narrow question” of
the determination of the amount of compensation a licensee must pay a property
owner does not nullify federal objectives and does not result in a conflict which

would preclude state law application. Id. at 1121. After this finding, the Court

> Sabal Trail is a joint venture of Spectra Energy Partners, NextEra Energy, Inc., and Duke Energy.
On February 27, 2017, Spectra Energy merged with Enbridge Inc. for $28 billion making it the
largest energy infrastructure company in North America worth approximately $126 billion.
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weighed the federal interest, and found the desirability for national uniformity bore
little relation to the federal program at issue. Id. at 1122-24. The amount of
compensation due a property owner was essentially unrelated to the federal goals
under the FPA. The Court pointed out that under the FPA, just as under the NGA,
the licensee has the option to proceed in either state or federal court thus
illustrating that national uniformity is not of paramount importance. In Florida,
natural gas pipeline companies can and have filed their eminent domain cases in
either state or federal court. Fla. Stat. 361.05.

At bottom, the Fifth Circuit held: “the law of the state where the condemned
property is located is to be adopted as the appropriate federal rule for determining
the measure of compensation when a licensee exercises the power of eminent
domain pursuant to Section 21 of the FPA.” Id. at 1124.

(ii))  Five Years Later, the Fifth Circuit Expanded its Sanders Holding to Apply
to Condemnations under the NGA

Five years after its Sanders decision, the Fifth Circuit specifically applied
the same logic to a condemnation under the NGA. Miss. River Trans. Corp. v.
Tabor, 757 F.2d 662, 665 & n. 2, 3 and 5 (5th Cir. 1985).6 Sabal Trail’s passing
statement in a footnote that Tabor is not applicable, because it considered a state
condemnation statute in addition to the NGA, is incorrect. Id. at n. 3 (finding

under the NGA, Louisiana law controls the issues of the case and ultimately

% By 1985, Fifth Circuit cases were no longer binding on the 11th Circuit.
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applying Louisiana substantive law); see also Perryville Gas Storage, LLC v.
Dawson Farms, LLC, No. 11-1883, 2012 WL 5499892, *6-7 (W.D. La. Nov. 13,
2012)(citing Tabor for the proposition that the NGA requires that Louisiana law on
just compensation applies); Cadeville Gas Storage, LLC v. 10.00 Acres, No. 12-
2910, 2013 WL 6712918, *9-10 (W.D. La. Dec. 20, 2013)(citing Tabor for the
proposition that “the Fifth Circuit has determined that Louisiana law controls when
determining just compensation for takings under the NGA™); Tex. Gas Trans.
Corp. v. 18.08 Acres, No. 2:08CV240, 2012 WL 6057991, *5 (N.D. Miss. Dec. 6,
2012)(finding in a NGA case, Fifth Circuit precedent requires state law control the
determination of the measure of just compensation).

Thus, contrary to Sabal Trail’s narrative, there is no doubt the Fifth Circuit
applies state substantive law to determine just compensation under the NGA.

(iii) Three Other Federal Circuit Courts Agree with the Fifth Circuit’s
Reasoning that Higher Compensation Does Not Displace State Law

Other than the Fifth Circuit, three other federal circuit courts — the Sixth,
Tenth and Second — agree or have affirmed that state substantive law should
determine just compensation. In applying this reasoning to the NGA - not a single

federal circuit court has ruled otherwise.” The Sixth Circuit first decided the issue

" In the interest of full disclosure to this Court, although not cited by Sabal Trail, Defendants located
a First Circuit case in which the parties agreed that the state substantive law applied to compensation.
Portland Natural Gas Transmission Sys. v. 19.2 Acres, 318 F.3d 279, 282 (1st Cir. 2003). In dicta
contained in a footnote, the Court remarked that the cases using the “practice and procedure”
language found in the NGA as the basis to apply state substantive law were surprising. Id. atn. 2. In
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under the NGA 1in 1992, and later confirmed the same in 2013. Columbia Gas
Trans. Co. v. An Exclusive Natural Gas Storage Easement, 962 F.2d 1192 (6th Cir.
1992), cert denied, 506 U.S. 1022 (1992); Rockies Express Pipeline v. 4.895 Acres,
734 F.3d 424, 429 (6th Cir. 2013). Similar to the Fifth Circuit, the Sixth Circuit
relied heavily on U.S. Supreme Court cases with specific emphasis on the Kimbell
case and its progeny. Columbia Gas, 962 F.2d at 1195-1197. The Court also cited
Tabor finding “the Fifth Circuit summarily held that the statutory language of the
NGA required that state law be adopted as the federal rule” and noting that the
Tabor case can only be understood in light of the Fifth Circuit’s previous Sanders
case, which applied state substantive law to condemnations under the FPA. Id. at
1197. Ultimately, relying on Kimbell, Kimbell’s progeny, and the Sanders and
Tabor cases, the Sixth Circuit held that the federal standard for valuation in
condemnation proceedings under the NGA incorporates the law of the state in
which the property is located. Id. at 1199.

The Sixth Circuit further reasoned that property rights have traditionally
been defined in substantial part by state law, and the Court was confident that
incorporating state substantive law for compensation purposes would not frustrate

any of the objectives of the NGA. The NGA’s stated public interest is in “matters

all respect to the First Circuit, it appears that without proper briefing on the issue, the Court did not
understand that Sanders and Columbia Gas are primarily rooted in Kimbell and its progeny, not the
“practice and procedure language” found in the NGA, as explained on Page 5 and 17-18 of this
Response.

10



Case 1:16-cv-00063-MW-GRJ Document 81 Filed 06/02/17 Page 11 of 31

relating to the transportation of natural gas and the sale thereof in interstate and
foreign commerce.” The only conceivable effect that adopting state law as the
measure of compensation might have on this purpose would be that licensees under
the NGA might be required to pay more or less than under an alternative federal
common law measure. Id. at 1198.

The Court found it was not necessary to have a nationally uniform rule of
compensation for “private parties” exercising the power of eminent domain under
the NGA. Id. at 1199. Additionally, the Court noted that the legislative history of
the NGA suggests it was intended to mirror and parallel the FPA — a stark contrast
to what Sabal Trail represents to this Court in its Motion. Id; see also H.R.Rep.
No. 695, 80th Cong., 1st Sess, reprinted in 1947 U.S.S.C.A.N. 1477, 1477. Thus,
the Fifth Circuit’s conclusion in Sanders that the legislative history behind the FPA
supports the application of state substantive law also supports the application of
state law under the NGA. Id.

Sabal Trail fails to mention that the Tenth Circuit has also addressed this
issue and cited Columbia Gas with approval. Bison Pipeline, LLC v. 102.84 Acres,
560 Fed. App’x. 690, 695-96 (10th Cir. 2013). In Bison, the NGA licensee agreed
at the lower court level that the substantive law of Wyoming governed the measure
of just compensation, but argued to the Tenth Circuit that the application of

Wyoming’s measure of compensation so frustrated the purposes of the NGA as to

11
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warrant federal preemption. In rejecting that claim, the Bison court cited the Sixth
Circuit’s Columbia Gas case with approval and found nothing about the
application of Wyoming compensation law frustrates the federal law objectives.
Id. Having to pay more or less money for full compensation is not enough to
trigger federal common law. Id.

Finally, while Sabal Trail cites the Second Circuit case in which the Second
Circuit addresses this issue, it misrepresents the holding. Specifically, Sabal Trail
cites Winooski Hydroelectric Co. v. Five Acres, 769 F.2d 79, 81-82 (2d Cir. 1985)
for the proposition that “other federal courts — most notably the Second Circuit —
limit Sanders’ result to Power Act cases...” See Sabal Trail’s Motion at pg. 31.
First, Sabal Trail does not cite to any “other federal courts™ to support its incorrect
implication that federal courts limit the Sanders holding to FPA cases. In fact, the
majority of federal courts apply the Sanders’ holding to the NGA. Moreover, the
Second Circuit did not hold that Sanders only applies to FPA cases. Sabal Trail
cites two Second Circuit cases, neither of which support its over-reaching
statement to this Court.

First, in the Winooski case, the Second Circuit cited with approval and

adopted the Fifth’s Circuit’s reasoning in the Sanders case. Id. at 81-82 (“‘we agree
with the Fifth Circuit that in a condemnation action under the FPA, the substantive

law applied is federal law, but the source of the federal law is the law of the state in

12
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which the property is located”). Thus, in Winooski, the Second Circuit applied
state substantive law to an FPA condemnation. More importantly, in Winooski, the
Second Circuit said nothing about whether its holding should be limited to the
FPA, and it certainly never mentioned the NGA. The second case cited by Sabal
likewise does not support its overbroad statement. See Nat’l R.R. Passenger Corp.
v. Two Parcels, 822 F.2d 1261 (2d Cir. 1987). In that case, the Second Circuit
again cited the Sanders case with approval. Id. at 1266 (agreeing that the Sanders
analysis 1s sound and should be applied to the facts of this case). However, the
Court in National Railroad., found that “as applied” to the facts of that case — and
that case only — state substantive law would frustrate federal policy objectives.
The Second Circuit did not indicate or even insinuate that the Fifth Circuit’s
Sanders holding should be limited to the FPA. In fact, it is clear from the Second
Circuit’s reasoning in National Railroad that the concerns expressed therein would
have no application whatsoever to cases under the FPA or the NGA where the only
potential issue is higher compensation. Id. at 1266-67; see also Columbia Gas,
962 F.2d at 1198 (applying state substantive law to the NGA and citing Nat’l R.R.
for the proposition that at least one other circuit has found Sanders persuasive and
adopted its analysis).

To be sure, in National Railroad, Amtrak was condemning property for a

railroad. If state substantive law were to apply, Amtrak would have to comply

13
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with various local planning and zoning laws or take title to property it did not need
(which exceeded its delegated power of condemnation). Id. Because applying
state law would have caused Amtrak to either exceed its delegated authority or be
subjected to significant delays in acquiring property and unnecessary entanglement
in local zoning laws, the Court found Sanders applied, but the result was different
as applied to those limited facts. Id.

Importantly, the Second Circuit made clear that in Sanders, the only
consequence of applying state substantive law was higher compensation costs to
FPA licenses. The Court agreed that if the only result is the payment of higher
compensation, no federal purpose is frustrated. Thus, just as the majority of cases
have found, the analysis under the FPA and the NGA is exactly the same. It was
only because under Connecticut law, Amtrak would face procedural hurdles to
acquisition or be faced with exceeding its delegated authority that the state law
could not be applied. However, the Second Circuit was equally clear that in
situations where the only issue is potentially paying higher compensation (such as
in FPA and NGA cases), state substantive law should apply. Id. Sabal Trail’s
suggestion to this Court that these two Second Circuit cases limit state substantive
law application solely to FPA cases, or to the exclusion of NGA cases, is
€Ironeous.

(iv) At Least Eleven Federal District Courts also Agree that State Substantive
Law Regarding the Appropriate Measure of Compensation Applies to

14
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Condemnations by Licensees under the NGA

Sabal Trail cites to the only two federal district courts that have gone against
the tide of applying state substantive law in NGA cases. See Sabal Trail’s Motion
at pgs. 12-13 citing Columbia Gas Transmission, LLC v. 252.071 Acres, No. ELH-
15-3462, 2016 WL 7167979 (D. Md. Dec. 8, 2016) and Tenn. Gas Pipeline Co. v.
Perm. Easement for 1.7320 Acres, No. 3:CV-11-028, 2014 WL 690700 (M.D. Pa.
Feb. 24, 2014). No federal circuit courts have held the same. The Columbia Gas
case holding out of the District of Maryland is diminished by the later holding of
its sister court in 2016 in which the Northern District of West Virginia ruled
exactly the opposite. See Equitrans v. 0.56 Acres, No. 1:15CV106, 2016 WL
3982479, *2 (N.D.W. Va. July 22, 2016)(citing the Tenth Circuit Bison case and
the Sixth Circuit Columbia Gas case and holding that under the NGA, the law of
the state in which the property sits applies to determine the amount of just
compensation owed).®

Sabal Trail’s representation that the two district court cases it cites are the

8 In the interest of full disclosure to this Court, although not cited by Sabal Trail, Defendants did
locate a Northern District of Illinois case in which the Court seemed to struggle with the application
and extent of Columbia Gas and Sanders, although not directly rejecting them. Guardian Pipeline
LLC v. 950.80 Acres, No. 01C4696, 2002 WL 1160939, * 1 (N.D. Ill. May 30, 2002). However,
similar to Sabal Trail’s District of Maryland case, the effect of this case is also diminished by the
later opposite holdings by its sister courts. See Rockies Express Pipeline LLC v. 77.620 Acres, No.
08-cv-3127, 2010 WL 3034879, *2 (C.D. Ill. Aug. 3, 2010)(rejecting the N.D. of Illinois’ Guardian
Pipeline case and finding that the arguments supporting the application of state law more persuasive,
because property rights are generally defined by state law and there is no need for national
uniformity on substantive property law when dealing with a FERC licensee under the NGA).

15
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only applicable cases or the only cases to consider the 1943 Miller case is simply
wrong. The Fifth Circuit expressly considered and distinguished the Miller case
and chose to apply more applicable, and more recent, U.S. Supreme Court cases.
See Sanders, 617 F.2d at 1116-1119. The Fifth Circuit’s reasoning has since been
cited and adopted by the majority of federal district courts and all federal circuit
courts to consider the issue.

In addition to the Egquitrans case out of the N.D. of West Virginia,
Defendants have found cases from at least ten other federal district courts (and one
state appellate court), which have approved of the use of state substantive law to
determine the measure of full compensation in NGA condemnation cases. Among
those district courts is the Southern District of Florida. Fla. Gas Transmission Co.
v. 9.854 Acres, No. 96-14-83-CIV, 1999 WL 33487958, *1 (S.D. Fla. May 27,
1999)(holding in a NGA condemnation case that “Florida substantive law will
control the actual determination of compensation” and awarding attorneys’ fees,
expert fees, and costs in a later ruling’); see also Cadeville Gas Storage, LLC, 2013
WL 6712918 at *9-10; Perryville Gas Storage, LLC, 2012 WL 5499892 at *7-8;
Tex. Gas Transmission, 2012 WL 6057991 at *5; Columbia Gas Transmission,
LLC v. Crawford, 746 F. Supp. 2d 905, 910 (N.D. Ohio 2010); Columbia Gas

Transmission, LLC v. Booth, No. 1:16-cv-1418, 2016 WL 7439348, *5-6 (N.D.

? The ruling awarding attorneys’ fees is Florida Gas Transmission Co. v. 9.854 Acres, No. 96-14-83-
CIV, 2000 WL 33712491 (S.D. Fla. Aug. 25, 2000).

16
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Ohio Dec. 22, 2016); Spears v. Williams Natural Gas Co., 932 F. Supp. 259, 260-
61 (D. Kan. 1996); N. Natural Gas Co. v. Kingman, 2 F. Supp. 3d 1174, 1179 (D.
Kan. 2014); Tenn. Gas Pipeline Co. v. 104 Acres, 780 F. Supp. 82, 85-86 (D.R.L.
1991); Portland Natural Gas Transmission Sys. v. 19.2 Acres, 195 F. Supp. 2d
314, 319-320 (D. Mass. 2002); Maritimes & Ne. Pipeline, LLC v. 0.714 Acres, No.
02-11054-GAO, 2007 WL 2461054, *2 (D. Mass. Aug. 27, 2007); Ozark Gas
Transmission Systems v. Barclay, 662 SW. 2d 188, 193 (Ark. App. 1983); Rockies
Express Pipeline LLC, 2010 WL 3034879 at *2.

Therefore, based on the plethora of authority cited above, if this Court finds
Florida substantive law includes fees and costs as part of the measure of full
compensation in condemnation cases, the Court should deny Sabal Trail’s Motion.
To do otherwise, would allow Sabal Trail to be the first natural gas company in the
State of Florida to circumvent this obligation.

B. Defendants and Sabal Trail Agree that Florida Substantive Law
Requires Attorneys’ Fees and Costs as a Component of Full Compensation

Florida’s long history of including attorney’s fees and costs as part of the
measure of full compensation in condemnation actions is so deeply-rooted and
absolute that Sabal Trail does not even argue fees are a matter of procedure in this
State. To the contrary, Sabal Trail concedes that “the Florida Constitution requires
a condemnor to pay ‘full’ compensation, which includes a property owner’s

attorney’s fees and expenses.” See Sabal Trail’s Motion at pg. 8. Thus, there can

17
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be no question that, unlike most states, in Florida, attorney’s fees and costs are part
of actual, substantive compensation in condemnation cases.

Entitlement to fees and costs in condemnation actions as part of the measure
of compensation in this state is rooted in Florida’s Constitution and common law,
and was later reflected by statute. See Fla. Const. Art. X, §6(a); Dade Cty. v.
Brigham, 47 So. 2d 602, 604-05 (Fla. 1950)(en banc)(finding that an owner forced
into court by one to whom he owes no obligation cannot be said to have received
just compensation for his property if he is compelled to pay out of his own pocket
the expenses of establishing the fair market value of the property, the expenses of
which could conceivably exceed such value); Jacksonville Expressway Auth. v. Du
Pree Co., 108 So. 2d 289, 290-92 (Fla. 1959)(same); Doerr v. Cent. Fla.
Expressway Auth., 177 So. 3d 1209, 1215 (Fla. 2015)(*it is fundamentally clear
that full compensation under the Florida Constitution includes the right to a
reasonable attorney’s fee for the property owner”).

The methodology employed to calculate attorneys’ fees in Florida is set forth
in Fla. Stat. §73.092,10 but the substantive right to fees and costs derives from the

Florida Constitutional guarantee of full compensation. Id. Prior natural gas

!0 This statute sets forth a benefits achieved formula in which the attorney fee is based on percentage
of the benefits achieved for the property owner. For example, if the condemnor’s first offer is
$10,000, and the attorney for the property owner gets a judgment or settlement for $20,000, the fee
would be 33% of the difference, or $3,300. This fee amount is paid in addition to the benefits
achieved for the owner and does not come out of the property owner’s funds. Tying the fee to the
value of the case and the benefits achieved for the owner guards against unnecessary and frivolous
litigation for the sake of running up fees.

18
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pipeline companies that have condemned property in Florida under the NGA have
all paid attorney’s fees and costs, whether those cases were in state or federal
court. After the Southern District of Florida ruled that state substantive law applies
to the issue of compensation in Florida Gas Transmission Co. v. 9.854 Acres, 1999
WL 33487958 at *1, Florida Gas Transmission Company acknowledged that
property owners in Florida are entitled to an award of attorneys’ fees in actions
brought under the NGA. See Exhibit A hereto- Fla. Gas Trans. Co. v. 9.854 Acres,
Florida Gas” Mem. of Law in Opp’n to Mot. to Award Att’y Fees, 2:96-cv-14083,
Docket No. 137 (S.D. Fla. May 18, 2000)(“Thus, upon the authority of Columbia
Gas, Georgia Power, and Mississippi River [Tabor], this Court must conclude that
Florida law regarding the proper measure of compensation, including attorney’s
fees, governs this case.”); see also Fla. Gas Transmission Co, 2000 WL 33712491.

More pipeline projects (and cases) are on the way in Florida. Under the 15
U.S.C. 717a(7) and 717(b) of the NGA, the pipeline companies can file their
condemnation cases in federal court for every pipeline spur or lateral that will
ultimately connect to any FERC approved project. Several of these spurs are
already underway or in the planning stage. If the Court declines to apply Florida
substantive law, only a small portion of the property owners will have the means to
hire an attorney to navigate the federal court system and experts to value the

property. The vast majority of smaller owners will be pro se, even if they believe
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the offers being made are woefully inadequate, because paying for litigation
against a billion dollar pipeline company will be cost prohibitive. This cuts against
Florida’s long-standing, fundamental belief in the protection of private property
rights. In contrast, the federal government has virtually no interest in whether
multi-billion dollar private pipeline companies have to pay slightly more for
compensation for the property interests they take for their projects. See Sanders,
617 F.2d at 1121; Columbia Gas, 962 F.2d at 1198-99; Bison Pipeline, 560 Fed.
App’x. at 695-96; Nat’l R.R. Passenger Corp., 822 F.2d at 1266-67.

C. While Sabal Trail Acknowledges Florida Substantive Law Applies, it
Cites Irrelevant Cases in which Fees and Costs are Procedural

Sabal Trail argues that this Court lacks the authority to award fees and costs,
even if state substantive law applies. In support of its theory on fees, Sabal Trail
can only point to the general American Rule on fees, which requires a legal or
contractual basis before fees are awarded. To support its theory on costs, Sabal
Trail twists the meaning and purpose of Rule 71.1, which was enacted for the
protection of property owners. Neither theory is persuasive, and neither the
American Rule nor Rule 71.1 are at odds with applying state substantive law in
NGA condemnations.

(i)  There is a Distinction between Substantive and Procedural Law
For the purposes herein, Defendants agree that under federal substantive law

— which does not apply here — attorney’s fees and costs are not part of just
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compensation, perhaps with some exception.'' Defendants also agree that the
NGA does not have an attorneys’ fee provision. Sabal Trail, again, misses the
point. Because Florida substantive law applies in this case, and attorneys’ fees and
costs are part of Florida’s substantive law, this Court has clear authority to award
the same.

Certainly, federal procedural law applies to condemnation actions under the
NGA. S. Natural Gas Co. v. Land, 197 F. 3d 1368 (11th Cir. 1999)(federal
procedure governs condemnations bought under the NGA and following most
federal courts that have found Federal Rule 71A (now 71.1) supersedes Section
717f(h))."”* But, state substantive law provides the appropriate measure of
compensation under the NGA. See Nat’l Fuel Gas Supply Co. v. 138 Acres, 84 F.
Supp. 2d 405, 411-12 (W.D.N.Y. 2000)(citing Southern Natural and distinguishing
Tabor because Southern Natural dealt with procedural law and Tabor dealt with
substantive law); Guardian Pipeline, LLC v. 259.49 Acres, No. 08-C-0028, 2008
WL 1751358, *13 (E.D. Wis. Apr. 11, 2008)(finding the Sixth Circuit’s Columbia

Gas case applied only to the application of state substantive law under the NGA,

"' Even the United States when acting as condemnor can be required to pay attorney’s fees in certain
cases under the Equal Access to Justice Act. See United States v. 329.73 Acres, 704 F.2d 800, 808-
809 (5th Cir. 1983)(holding that the EAJA applies to eminent domain cases); see also United States
v. 341.45 Acres, 751 F.2d 924, 933-934 (8th Cir. 1984)(holding that the EAJA applies to
condemnation actions and that property owners may be prevailing parties by recovering more than
the amount offered by the government as just compensation for the property taken); see also United
States v. 101.80 Acres, 716 F.2d 714 (9th Cir. 1983); see also United States v. 5,063.17 Acres, 607 F.
Supp. 311 (D. Colo. 1985)(reversed on other grounds).

12 Rule 71.1 (formerly known as 71A) came into effect on August 1, 1951.
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but did not stand for the proposition that federal procedural law did not apply);
Columbia Gas v. Booth, 2016 WL 7439348 at *5-6 (recognizing that Rule 71.1
superseded the practice and procedure language of the NGA, but that state
substantive law controls the measure of just compensation); N. Nat’l Gas v.
Kingman, 2 F. Supp. 3d at 1179 (same). Thus, to the extent an issue is procedural,
federal law will apply. But, where an issue is deemed a substantive part of
compensation, such as attorneys’ fees and costs in Florida condemnations, state
law applies.

Sabal Trail would be correct if Florida’s requirement for fees and costs in
condemnation actions derived from a procedural rule or statute and was not a
substantive part of full compensation. For example, Sabal Trail cites Irick v.
Columbia Gas, No. 5:07cv00095, 2008 WL 191324 (W.D. Va. Jan. 22, 2008) in
which an owner brought an inverse condemnation action against a natural gas
company. There, the Court denied attorneys’ fees, which the property owner
sought under Virginia’s declaratory judgment attorney’s fee provision. Obviously,
Virginia’s declaratory judgment fee statute was not a reflection of the state’s
substantive law regarding just compensation in condemnation cases. Id. at *3.

(ii) The American Rule on Fees Does Not Strip this Court of its Authority to

Award Fees in a NGA Condemnation Case when they are a Substantive Part of
Full Compensation under Florida State Law

The best Sabal Trail can offer this Court for its purported lack of authority to
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award attorneys’ fees is to string cite cases that state the obvious: the American
Rule is that fees and costs are not awardable absent a legal or contractual basis, and
the NGA does not have a fee provision."” For example, consider Williston Basin
Interstate Pipeline Co. v. Property Interests, No. cv-09-167-BLG-RFC, 2010 WL
5104991 (D. Mon. Dec. 9, 2010)(reciting the general American rule on fees).
Defendants agree completely with Williston’s recitation of a basic, undisputed
legal concept. However, the Williston case is of no consequence here. In
Williston, there was no state statute — much less any state substantive law —
requiring payment of fees and costs. Here, Florida’s substantive law applies, and
that is what authorizes fees in this case.

Simply stated — for any federal condemnation action, including NGA
actions, if the state law, rule, or statute that authorizes fees and costs is purely
procedural in treating them as simply litigation expenses, and not part of the
substantive law of full or just compensation, fees and costs should not be awarded.
However, if the state provides that fees and costs are actually part of just
compensation (such as Florida), they should be awarded. See Guardian Pipeline
LLC v. 295.49 Acres, No. 08-C-0028, 2008 WL 4830138, *1 (E.D. Wis. Oct. 28,

2008)(finding inclusion of fees and costs in a NGA condemnation was not

3 The following cases cited by Sabal Trail merely recite the general American Rule on Attorneys’
Fees — a concept with which no one would take issue: Buckhannon Bd. & Care v. W. Va. Dep’t of
Health & Human Res., 532 U.S. 598 (2001); Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421
U.S. 240 (1975); Design Pallets v. GrayRobinson, 583 F. Supp. 2d 1282 (M.D. Fla. 2008); Williston
Basin Interstate Pipeline Co., 2010 WL 5104991 at *1.
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appropriate because under Wisconsin law such fees and costs are not considered to
be part of just compensation, but rather procedural litigation expenses); cf.
Sanders, 617 F.2d at 1115 & n. 4 (the Fifth Circuit noted that Georgia law was in a
state of uncertainty as to whether fees and costs were a matter of just compensation
or mere incidents to litigation; the Fifth Circuit held that on remand the district
court would need to resolve whether or not fees and costs were part of the
substantive law of just compensation in Georgia for purposes of whether to award
fees and costs in the FPA condemnation)."*
(iii) In a Further Effort to Circumvent the Case Law Requiring Payment of
Fees and Costs if they are a Matter of State Substantive Law, Sabal Trail Twists
Rule 71.1(1)’s Litigation Costs Provision Against the Property Owners — Whom
the Rule was Meant to Protect

Rule 71.1(1) provides that in land condemnation cases “[c]osts are not
subject to Rule 54(d),” which states:

Except when express provision therefor is made either in a statute of

the United States or in these rules, costs shall be allowed as of course

to the prevailing party unless the court otherwise directs; but costs

against the United States ... shall be imposed only to the extent

permitted by law.

Rule 71.1 is silent as to attorneys’ fees, and thus, Sabal Trail’s argument as to 71.1

4 The Supreme Court of Georgia in White v. Ga. Power Co., 227 S.E. 2d 385, 388 (Ga. 1976) held
that “the words ‘just and adequate compensation’ contained in [the Georgia] Constitution are to be
interpreted by the judiciary to include attorney fees incurred by a condemnee or condemnees in an
eminent domain case and are also to be interpreted to include all reasonable and necessary expenses
of litigation incurred by such condemnees in eminent domain cases.” However, two years later, the
Georgia Supreme Court overruled that decision stating “that a proper construction of [the Georgia]
Constitution does not require such award.” DeKalb Cty v. Tr., Decatur Lodge No.1602, 251 S.E. 2d
243, 244 (Ga. 1978). Unlike Georgia, the Florida Supreme Court has never wavered on this issue.
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would have no application to attorneys’ fees. Sabal Trail completely ignores the
purpose and intent of this Rule by trying to turn this shield into a sword. Rule
71.1’s exception of condemnation actions from the normal award of costs was
necessary because ordinarily the government will be the prevailing party in
condemnation actions, requiring the property owner to pay costs for the acquisition
of his property, which would impermissibly reduce the award of just
compensation. See Fed.R.Civ.P. 71.1, advisory committee note; U.S. v. 341.45
Acres, 751 F.2d 924, 934 (8th Cir. 1984). The intent of this Rule was not to shield
private, for-profit licensees under the NGA from paying condemnation costs if
they are authorized by state substantive law. Rather, the Rule was specifically
enacted to protect property owners from paying the litigation costs of the
condemning authority. Id. Nothing about this Rule was meant to strip this Court
of its authority to award costs in an NGA condemnation when they are part of the
compensation required by state substantive law.

D. 1In a Last Ditch Effort to Avoid the Effect of Sanders and Tabor, Sabal
Trail makes a Haphazard Attempt to Distinguish the FPA from the NGA

Sabal Trail unsuccessfully attempts to differentiate the FPA from the NGA
to avoid the binding precedent set forth in Sanders. As an initial matter, just five
years after the Sanders decision (which applied state substantive law to FPA
condemnations) the Fifth Circuit extended its holding to apply to NGA

condemnations. Tabor, 757 F.2d at 662. Likewise, the vast majority of courts
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across the nation have done the same. In short — this argument has been expressly
considered and rejected, largely because the FPA and NGA are essentially
identical in form and purpose.
(i) The FPA and NGA are Effectively Mirror Images of Each Other

The language and legislative history of the FPA and the NGA are nearly
identical. Columbia Gas, 962 F.2d at 1197 &1199 (NGA and FPA contain
“materially identical language” and the legislative history of the NGA suggests it
was “intended to mirror the parallel provision of the FPA” citing H.R.Rep. No.
695, 80th Cong., 1st Sess., reprinted in 1947 U.S.C.C.A.N. 1477, 1477). Thus, the
Sixth Circuit found that if state substantive law applied in FPA cases, it should also
apply in NGA cases. The condemnation provisions of both acts are effectively
identical. 15 U.S.C. 717f(h); 16 U.S.C. 814.

(ii) Both the FPA and NGA are Regulatory Schemes that Only Affect
Connections to Interstate Commerce

Sabal Trail’s citation to Section 717(c) of the NGA for the proposition that
there was a legislative intent that state law should not supply the federal rule is
inexplicable. There is absolutely nothing in this benign section that would support
Sabal Trail’s statement. Indeed, §717(c) simply makes clear that states are still free
to regulate pipelines that have no connection to any other state or federal pipeline.
See 15 U.S.C. §717(c). This is similarly true under the FPA. Conn. Light & Power,

Co. v. Fed. Power Comm’n., 324 U.S. 515, 526-536 (1945); see also 16 U.S.C.
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§814 (providing for condemnation under the FPA only when the project is for the
benefit of “interstate or foreign commerce”). Neither the NGA nor the FPA apply
to lines or pipes that are wholly isolated — and do not connect in any way — to
interstate commerce. Both acts were enacted to fill a regulatory void whereby
states maintain their ability to regulate entirely intrastate actions, and the federal
government can regulate interstate (or intrastate connecting to interstate) actions.
Specifically, the NGA of 1938 was passed to fill a void in regulation created
by Supreme Court decisions holding that the states could not regulate interstate
commerce. The Act was not passed to help the bottom line of private pipeline
companies. Rather, as the Supreme Court has stated the “primary aim of the
Natural Gas Act was ‘to protect consumers against exploitation at the hands of
natural gas companies.”” Sunray Mid-Con. Oil Co. v. Fed. Power Comm’n, 364
U.S. 137, 147 (1960)(quoting Fed. Power Comn’n v. Hope Natural Gas Co., 320
U.S. 591, 610 (1944)). “Congress meant to create a comprehensive and effective
regulatory scheme’ of dual state and federal authority.” Fed. Power Comm'n v. La.
Power & Light Co., 406 U.S. 621, 631 (1972). “Although federal jurisdiction was
not to be exclusive, FPC" regulation was to be broadly complementary to that
reserved to the States, so that there would be no ‘gaps’ for private interests to

subvert the public welfare.” Id. The purpose behind the NGA further supports

'S The Federal Power Commission (“FPC”) was created in 1920. In 1977, Congress reorganized the
FPC as FERC. See http://www.ferc.gov/students/ferc/history.asp.
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Defendants’ contention that the legislature was not trying to afford large, for-profit
licensees the same status and protections as the U.S. government.
(iti) Sabal Trail’s Contention that NGA Projects are Almost Always Interstate,
and FPA Projects are Almost Always Intrastate, is not only Inconsequential, it’s
also Untrue

As set forth in the federal cases cited above, the federal government’s
interest in the NGA and the FPA bears zero relationship to the amount of
compensation a private, for-profit corporation licensee might have to pay a
property owner for his property. Thus, whether an NGA or FPA project spans a
few states or is contained within the boundaries of one state is of no consequence.
There is no federal interest in uniformity of the compensation that licensees have to
pay to condemn land. There is nothing about licensees under the NGA or FPA
having to pay more or less compensation that affects the ability to construct or the
timing of construction of energy facilities.

Moreover, brief research on the FERC website illustrates that the majority of
recently approved natural gas pipelines, which have the ability to use federal court,

are constructed entirely within one state. Specifically, from 2014-2017, 69% of

those pipelines are in a single state.'® A year by year break-down is as follows:

Year Intrastate/Total Percent of Intrastate Pipelines
2014 21/27 78%
2015 21/35 60%

' This information can be found at the following link: https://www.ferc.gov/industries/gas/indus-
act/pipelines/approved-projects.asp.
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2016 27/38 71%
2017 1/1 100%
2014-2017 total | 70/101 69 %

Sabal Trail’s strained comparison of the NGA to 16 U.S.C. §824p of the
FPA merits little attention. §824p deals with the Department of Energy Secretary
deeming a federal power project so important that the Secretary designates a
“national corridor of interest” for electric transmission pursuant to interests vital to
the United States on a nationwide basis — including homeland security. Sabal
Trail’s attempt to equate the NGA to §824p of the Power Act defies common sense
and should be rejected. Instead, this Court should consider the nearly identical
language and legislative history of the NGA and Section 21 of the FPA just as the
vast majority of other federal courts have done.

Finally, Sabal makes the counterintuitive argument that the federal interests
invoked under the NGA are more important than those invoked under the FPA,
because sometimes the federal government deems an FPA project so important that
it will take on the project itself (and not allow a private licensee to handle it), but
the government will always allow licensees to handle NGA projects. This
argument belies logic. If anything, it illustrates that the United States did not deem
NGA projects important enough to ever warrant the United States government’s
direct intervention. In Sanders, the Fifth Circuit understood what the material

distinction truly is — a project undertaken by a mere licensee does not rise to the
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level of one undertaken by the United States itself. See Sanders, 617 F.2d at 1118-
19 (by issuing a license, the United States is not acting in the national interest to
the extent it would be if it undertook the project itself; a licensee is given projects
of insufficient dimensions to warrant the assertion of true national power).
III. Conclusion

This Court should side with the vast majority of other federal courts and find
that state substantive law governs the measure of compensation in condemnations
by licensees under the NGA. Because Florida law considers attorneys’ fees and
costs to be part of the measure of compensation, this Court should award the same.
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